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IN THE COURT OF THE ADDL. SESSIONS JUDGE,                        

SONITPUR AT TEZPUR 

    
Present:-    Sri D. Ullah, AJS, 
   Additional Sessions Judge 
   Sonitpur, Tezpur. 
    

Criminal Appeal Case No. 15(S-3) 2015 
Arising out of CR Case NO. 369/12  

U/s 7(1)(a)(ii) of E.C. Act.  
  

Sri Sanjay Saha, 

S/O- Late Sushil Saha, 

Residence of Hospital Road, 

Dhekiajuli,  

PO & P.S- Dhekiajuli 

Dist- Sonitpur, Assam.     

    ……. Appellant 

                         

-Versus- 

1. State of Assam 

2. Sri Jayanta Bhuyan, Inspector, 

Food & Civil Supplies and Consumer Affairs, 

Sonitpur, Tezpur.     

    …. Respondents 

 

(Represented by Addl. Public Prosecutor, Sonitpur, 

Tezpur) 

 

A P P E A R A N C E 

 

For the Appellant-   : S.E. Alam, Advocate  

 

For the Respondents-   : Sri   A. Barua, Addl. P.P. 

                            

Date of argument  : 06-05-2017 

 

Date of judgment  : 20-05-2017 
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                        J  U  D  G  M  E  N  T  

 

1.          This appeal has been filed by the appellant Sri Sanjay Saha                

u/s 374(1) of the Cr.P.C. with a prayer for setting aside the Judgment and 

Order of conviction passed against the appellant/accused by learned Judicial 

Magistrate, 1st class, Tezpur, vide Judgment and Order dated 13/07/2015 in 

C.R. Case No. 369/12 u/s 7(1)(a)(ii) of Essential Commodities Act, 1955. 

2.          By the aforesaid Judgment and Order dated 13/07/2015 the 

learned Judicial Magistrate, 1st class, Tezpur, convicting and sentencing the 

appellant Sri Sanjay Saha to suffer Simple Imprisonment for seven months and 

also to pay a fine of Rs. 8000/- (Rupees eight thousand only) in default to 

further Simple Imprisonment for one month.   

3.          Being highly aggrieved by the aforesaid Judgment and Order, the 

appellant has preferred this appeal on the following grounds amongst the other 

grounds: 

(i) That the learned trial court committed grave error of law as 

well as the fact in convicting the appellant.  

(ii) The Judgment and order of the learned trial court is against 

law and equity, did not apply her mind judiciously in convicting 

the accused/appellant hence, the same is liable to be set aside.     

(iii) The prosecution has failed to prove the case beyond the 

reasonable doubt against the accused/appellant as there are 

several contradictions in the evidence of the prosecution 

witnesses. 

(iv) The prosecution has failed to examine any proper 

independent witness as the prosecution has examined two 

official witnesses and only one unofficial witness. 

(v) The learned court below ought not to rely upon the 

statements of the official witnesses as they are interested 

witnesses.  

(vi) The alleged occurrence took place in the year 2012, and the 

prosecution has failed to prove the above mentioned case 

beyond reasonable doubt against the accused/appellant as they 

failed to examine the independent witness Krishna Kumar who is 

the zimmadar of the offending LPG cylinder.  
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(vi) The prosecution has failed to produce the seized articles 

before the learned trial court to identify by the independent 

witness Manik Biswas in the court. Moreover, the two official 

witnesses have stated before the court that they had not taken 

any weight and measurement instrument on that particular date 

when they had seized the cylinder from the accused/appellant.  

(vii) The prosecution witnesses without corroboration with the 

proper independent witness, cast a reasonable doubt on the 

veracity of prosecution allegation and they have also failed to 

prove the dishonest and malafide intention of the 

accused/appellant.      

 

4.           The fact of the prosecution case in brief is that on 03-04-2012 to 

stop illegal use of domestic LPG Cylinder in commercial purpose, Sri Jayanta 

Bhuyan, the then Inspector of Food and Civil Supplies and Consumers Affairs, 

Sonitpur along with Sub-Inspector Sri Dayal Talukdar made a raid in the 

premises of M/S Dolly Bakery situated at Hospital Road, Dhekiajuli town owned 

by Sri Sanjay Saha and seized one domestic LPG Cylinder of 13 kg net, fitted 

with pressure regulator and rubber tube by preparing seizure list as the same 

was used for cooking food items in the said hotel. The owner Sri Sanjay Saha 

has failed to produce any such permission. Then the complainant recorded the 

statement of owner Sri Sanjay Saha and given the zimma of the said cylinder to 

one Sri Krishna Kumar, an employee of M/S Dhekiajuli Indane Gas Agency.    

5.   It may be mentioned that vide petition No.113/17, learned 

counsel for the appellant stating inter-alia that the appellant wants to adduce 

evidence to prove the documents filed by the appellant as the 

accused/appellant claimed himself even in the statement u/s 313 Cr.P.C. that 

he was not the owner of the shop in question and in this respect he submitted 

documents on 01-06-2016 in this appeal. Upon considering the matter in 

entirety and also after going through the documents and finding that the 

additional evidence is necessary for determining to adjudicate the matter, 

hence, the petition is allowed by exercising the power u/s 391 of Cr.P.C. to 

adduce evidence in defence in respect of CR Case No. 369/12 by this court. 

Accordingly, Sri Bipul Baruah, Tax collector of Dhekiajuli Municipal Board has 

been examined as DW 1.  
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6.             I have gone through the aforementioned grounds of appeal; 

the deposition of witnesses recorded in C.R. Case No. 369/12 and the materials 

available on record including the Judgment and order passed on 13-07-2015, 

by the trial Court, thoroughly.  

ARGUMENT 

7.   I have heard the argument advanced by the learned counsels of 

both parties.   

8.  Ld. Counsel for the appellant has submitted that in spite of 

availability of independent witnesses in a market place the Inspector of Food 

Civil Supplies and Consumer Affairs has failed to take independent witnesses at 

the time of seizure. In this regard, he has relied on a decision of the Hon’ble 

Gauhati High Court in Biman Ghosh and another vs. State of  Assam 

reported in (2012) 1 G.L.R. 727. He has further argued that the defence, by 

exhibiting sufficient documentary evidence has proved that on the date of 

occurrence the accused was not the owner of M/s Dolly Bakery and the 

prosecution has failed to connect the relation of the accused with M/s Dolly 

Bakery. Therefore, the ld. Counsel for the defence has prayed for setting aside 

the conviction and sentence against the accused and also prayed for his 

acquittal.   

 

9.  Now, let me, assess the evidence on record and find out as to 

whether the conviction of appellant deserves to be confirmed or is liable to be 

set aside.  

10.   On perusal of the record, it appears that prosecution side 

adduced evidence of two official witnesses and one non-official witness and 

exhibited some documents.  

  EVIDENCE 

11.  PW 1 Sri Jayanta Bhuyan, Inspector of Food and Civil Supplies 

and Consumers Affairs, Sonitpur, Tezpur, stated that on 03-04-12 he along with 

Sub Inspector Sri Dayal Talukdar went for a surprise raid in M/S Dolly Bakery 

situated at Hospital Road, Dhekiajuli town owned by Sri Sanjay Saha and found 

a domestic LPG cylinder with a regulator and pipe stove connected with each 

other. When they asked the accused to produce documents authorizing use of 

domestic cylinder for commercial use, he could not produce the same. The 
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weight of the cylinder was found to be 13 kgs. Then he seized the said cylinder 

along with the regulator and pipe and given the same to the zimma of Krishna 

Kumar, an employee of Dhekiajuli Gas Agency. He also recorded the statement 

of the accused. His evidence further reveals that the accused contravened the 

provisions of section 3(1) (c) and 7(1) (b) (c) of LPG cylinder (Regulation of 

Supply and Distribution) Order, 2000. He has proved Ext.1 as the prosecution 

sanction, Ext. 2 as the Offence report, Ext. 3 as seizure list, Ext. 4 as 

Zimmanama, Ext. 5 as statement of the accused and Ext. 6 as detail report.  

12.  In cross-examination PW 1 admitted that at the time of 

inspection he has not asked for any documents about the real owner of the M/S 

Dolly Bakery & Tea Stall, Dhekiajuli. He has not asked for valid documents of 

the cylinders from the accused. He has made Dayal Talukdar and Topan Roy as 

witnesses of this case. He further admitted that he has not brought any 

instrument to weigh the cylinders. However, Krishna Kumar, a salesman of 

Dhekiajuli Indane Gas Agency had lifted the cylinder and stated that it was 13 

kgs. After seizing the said cylinder, it was given zimma to Krishna Kumar. He 

has seized no other cylinders in that particular day. He further stated in his 

cross that Dolly Bakery is in Ward No.2, Dhekiajuli. He further stated during 

cross examination that he asked other people present at the time of inspector 

to become witness but they were not willing to become so he did not force any 

of them.  

13.  PW 2 Sri Dayal Chandra Talukdar has stated that on 03-04-2012 

he along with the complainant went to M/S Dolly Bakery on a surprise 

inspection and found therein one domestic cylinder being used for commercial 

purpose. He further stated that M/S Dolly Bakery is a tea stall also. Thereafter, 

they had seized the domestic cylinder along with the pressure regulator and a 

rubber pipe from the accused and gave zimma of the same to Dhekiajuli Indane 

Gas Agency. He proved the Ext. 3 as the seizure list and Ext. 4 as zimmanama.  

14.  In cross-examination he admitted that they have not taken any 

weighing machine to measure the weight of the domestic cylinder.  

15.  PW 3 Manik Biswas has stated that in the year 2012 when he 

went to the hotel of the accused, he saw the complainant had seized one 

domestic cylinder from the hotel of the accused. He proved Ext. 4 as 

zimmanama.  
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16.  In cross-examination he admitted that he has only seen when 

the domestic cylinder was taken away by the complainant from the hotel of 

accused. He can very well identify between domestic LPG cylinder and 

commercial LPG cylinder. He further stated that he does not know what is 

written in Ext.4.  He further stated that he does not know whether the accused 

is the real owner of Dolly Bakery or not.  Dolly Bakery is in Ward No.8.   

 17.   These much is the evidence of the prosecution.   

18.  DW 1 Sri Bipul Baruah stated that Sri Abhijit Das, Vice Chairman, 

Dhekiajuli Municipal Board on being receiving the summon from the court in 

connection with this case and authorising him to come to the court and 

accordingly he attended this court along with relevant records of Dhekiajuli 

Municipal Board. Ext. “Ka” (proved in original) is the certificate issued by Sri 

Abhijit Das, Vice Chairman, Dhekiajuli Municipal Board certifying that Dolly 

Bakery and Tea Stall of Ward No. 2 of Dhekiajuli Municipal Board stands in the 

name of Sri Sushil Saha from 2010 to 2014. Ext. “Ka”  was issued on                          

30-03-3016. Ext. Ka(1) is the signature of Sri Abhijit Das, Vice Chairman, 

Dhekiajuli Municipal Board which he knew. He has also brought the other 

connected documents in relation to Ext. “Ka”.  Ext. “Kha” (proved in original) is 

the Trade Licence Register of 2009-10 and Ext. Kha(1) is the relevant page 

wherein in Sl No. 1 the name of owner and establishment is written as Dolly 

Bakery and Tea Stall, proprietor Sri Sushil Kr. Saha. Ext. “Ga” (proved in 

original) is the Trade Licence Register of 2010-11 and Ext. Ga(1) is the relevant 

page wherein in Sl No. 1 the name of owner and establishment is written as 

Dolly Bakery and Tea Stall, proprietor Sri Sushil Kr. Saha. Ext. “Gha” (proved in 

original) is the Trade Licence Register of 2011-12 and Ext. Gha(1) is the 

relevant page wherein in Sl No. 1 the name of owner and establishment is 

written as Dolly Bakery and Tea Stall, proprietor Sri Sushil Kr. Saha. Ext. 

“Unga”(proved in original) is the Trade Licence Register of 2012-13 and Ext. 

Unga (1) is the relevant page wherein in Sl No. 1 the name of owner and 

establishment is written as Dolly Bakery and Tea Stall, proprietor Sri Sushil Kr. 

Saha. Ext. “Prothom Chha”(proved in original) is the Trade Licence Register of 

2013-14 and Ext. Prothom Chha (1) is the relevant page wherein in Sl No. 1 the 

name of owner and establishment is written as Dolly Bakery and Tea Stall, 

proprietor Sri Sushil Kr. Saha. Ext. “Dwitiyo Chha”(proved in original) is the 

Trade Licence Register of 2014-15 and Ext. Dwitiyo Chha (1) is the relevant 
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page wherein in Sl No. 1 the name of owner and establishment is written as 

Doly Bakery and Tea Stall, proprietor Sri Sushil Kr. Saha. Ext. Dwitiyo Chha (1) 

is the entry of change of proprietor’s name as Sri Sujit Saha in place of Sri 

Sushil Kumar Saha. Ext. Dwitiyo Chha (2) is the relevant order wherein Ext. 

Dwitiyo Chha (3) is the signature of the then Utpal Nandi which he knew. The 

ownership was transferred to Sujit Saha on 11-06-2014. 

19. In cross-examination, he admitted that he has deposed in respect of 

ownership of Dolly Bakery and Tea Stall on the basis of the available records. 

He has no personal knowledge as to who was the owner of said Doly Bakery 

and Tea Stall.  

 

DISCUSSION, DECISION AND REASONS FOR DECISION. 

 

20.  Appreciating the available evidence on record including the DW, 

I have found that  PW 1 Jayanta bhuyan, Food Inspector of Food, Civil Supplies 

and Consumer Affairs, during his cross examination admitted that at the time of 

inspection he has not asked for any document about the real owner of M/s. 

Dolly Bakery. He has also not asked for valid document of cylinder from the 

accused. He has also stated that apart from PW2 Dayal Chandra Talukdar and 

PW3 Manik Biswas he has not cited any witness in this case. Although he has 

stated that the weight of the cylinder as 13 kgs but during cross examination 

he has stated that he has not brought any instrument to weigh the cylinder 

rather one Krishna Kumar, a sales man of Dhekiajuli Gas Agency had lifted the 

cylinder and told him that it was 13 kgs. That apart,  the PW1 in his cross 

examination has stated that M/s Dolly Bakery is situated in Ward No.2 whereas 

the PW3 Manik Biswas in his cross examination stated that Dolly Bakery is in 

Ward No.8.  In view of the above evidence of the PW3, it becomes doubtful to 

the fact that as to whether the PW3 was really available at the place of 

occurrence at the time of preparation of zimmanama, the Ext.4. Apart from the 

seizing officer i.e. the PW1, the only other witness examined by the prosecution 

to prove the seizure is PW2 Dayal Chandra Talukdar who was Sub Inspector of 

Food, Civil Supplies and Consumer Affairs. Therefore it is found that no any 

independent witness was examined by the prosecution to prove the seizure list 

i.e. Ext.3. 
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21.   Although the PW1 has stated in his evidence that Sanjay Saha is 

the proprietor of M/s. Dolly Bakery and he failed to furnish any documents of 

the cylinder but during cross examination he has stated that he has neither 

asked for any document in respect of the cylinder from the accused nor asked 

for any documents in respect of ownership of the said bakery. On the other 

hand, DW1 Bipul Baruah, Tax Collector of Dhekiajuli Municipal Board has 

proved a certificate issued by the Vice Chairman of Dhekiajuli Municipal Board 

as Ext. Ka certifying  inter-alia that M/s. Dolly Bakery and Tea Stall of Ward 

No.2 of Dhekiajuli Municipal Board stands in the name of Sri Sushil Saha from 

2010-14 whereas the alleged date of occurrence was 3-4-2012.  DW1 has also 

proved the Ext.kha, Trade Licence Register of 2009-10 wherein Ext.kha(1) is 

the relevant page and in Sl. No.1 of that page name of the owner of the 

establishment is written as Dolly Bakery and Tea Stall, proprietor Sushil Kumar 

Saha. He has also proved the Ext.Ga, Ext.Gha, Ext.Unga, Ext. Prothom Chha as 

Trade Licence Register of 2010-11, 2011-12, 2012-13 and 2013-14 respectively 

wherein the name of the proprietor is shown as Sushil Kumar Saha. He has also 

stated that the ownership of Dolly Bakery was transferred to Sujit Saha on           

11-6-2014 and has also proved the Ext. Dwitiyo  Chha the Trade Licence 

Register of 2014-15 and the relevant page as Dwitiyo Chha (1) wherein at Sl. 

No.1 name of the owner and establishment is written as Dolly Bakery and Tea 

Stall, proprietor Sujit Saha in place of Sushil Kumara Saha.  The prosecution 

could not able to rebut the oral and documentary evidence of the DW1.  

 

22.  After going through the oral evidence of the DW1 as well as 

documentary evidence from Ext.Ka to Ext. Dwitiyo Chha, I have found that 

defence has been able to prove the fact that the accused was never the 

owner/proprietor of M/s. Dolly Bakery on the date of occurrence rather one 

Sushil Kumar Saha was the owner of the said establishment at the relevant 

point of time.  

23.  From the above evidence on record I have found that 

prosecution has totally failed to establish the relation of the accused with the 

business establishment M/s. Dolly Bakery. 

24.  Moreover, due to non-examination of any independent witness 

where availability of independent witnesses are there, the seizure becomes 

doubtful. That apart, PW3 Manik Biswas contradicts the PW1 in respect of 
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locality of the said business establishment M/s. Dolly Bakery as PW3 has stated 

that the same is situated at Ward No.8 whereas PW1 has stated that Dolly 

Bakery is situated at Ward No.2.  

25.  The Hon’ble Gauhati High Court in Biman Ghosh and 

another vs. State of Assam reported in (2012) 1 G.L.R. 727 was pleased 

to observe that with regard to proof of identity  of the accused and his relation 

with firm, carrying on business in food articles, has to be established as a pre-

condition before any prosecution is initiated under the aforesaid law.  

26.  After going through the above referred decision under the law of 

the present fact of the case I have come to the conclusion that it was the duty 

of the prosecution to establish the relation of the accused with the business 

establishment in order to connect him in possessing gas cylinder etc. for using 

the same in the business establishment to which prosecution has failed.  

Therefore, I am of the considered opinion that the accused deserves acquittal.  

27.   In view of the above, the Appeal is allowed on contest. 

Accordingly, judgment and order dated 13-7-2015 passed by Smti M. Sharma, 

Ld. Judicial Magistrate, 1st Class, Tezpur,  in C.R. case No.369/2012 is set aside 

and the accused/appellant is acquitted and set at liberty forthwith.  

 28.   Send back the C.R. case No.369/2012 to the Court of Ld. Judicial 

Magistrate, 1st Class, Tezpur. 

  29.   The  original deposition  of DW1 and documents exhibited by 

him be tagged with C.R. case No.369/2012 by keeping the photocopies in the 

case record of Crl. Appeal No.15(S-3) of 2015.  

 30.            Given under my hand and seal of this court on this 20th day of  

May, 2017.  

 

 

        ( D. Ullah ) 
      Additional Sessios Judge, 
               Sonitpur, Tezpur.   
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Given under my hand and seal of this Court on this the 20th day of May, 

2017. 

 

 

 

                        (D. Ullah) 
                                      Addl.Sessions Judge 
                                       Sonitpur, Tezpur 

Dictated and corrected by me. 

 
 
 
       (D. Ullah) 
Addl. Sessions Judge, 
   Sonitpur, Tezpur 
 
 
  
 
 

Typed and transcribed by me. 
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(R. Hazarika) 
Steno.     


